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1 
Introduction 
 The Australian Consumer Law (ACL) took effect 1 
January 2011 
 consumer “guarantees”: statutory duties to comply 
with minimum standards imposed on manufacturers 
and suppliers of goods or services to “consumers”; 
 failure to comply: statutory causes of action 
 
2 
Introduction 
 Extended warranty: a promise that the supplier or 
some third party warranty provider will be responsible 
for specified failures of goods for a certain period 
 May be contract of insurance; or facility for managing 
risk 
 Supply of a service: ACL consumer guarantees apply if 
extended warranty acquired by a “consumer” 
 Consumer defined in ACL, s 3;  mirrors TPA, s 4B: 
“amount paid or payable did not exceed $40,000; or 
goods of a kind ordinarily acquired for personal, 
domestic or household use or consumption” 
 
 
3 
Introduction 
Three different types of liability: 
 Type 1 liability for failure to comply with consumer 
guarantees  
 Type 2 liability: false or misleading representations 
concerning  
   (i) existence, exclusion or effect any guarantee, 
right or remedy: ACL, s 29(1)(m) 
   (ii) a requirement to pay for guarantee, right or 
remedy: ACL, s29(1)(n) 
4 
Introduction 
 Type 3 liability:  
    definition of “warranty against defects” appears to be 
directed at warranties provided by suppliers of goods 
rather than suppliers of extended warranties 
 Extended warranties may fall within definition of 
“warranty against defects”; if so, must comply with 
requirements of Reg 90(1) and (2) 
5 
Case study  
 Consumer (C) 31 March 2011 acquires laptop 
computer (goods) and associated software from 
supplier S 
 C also acquires extended warranty for 3 yrs for $300 
(services) from S 
 1 October 2012 (after 1 yr and 6 months) computer 
developed fault which could be repaired by 
replacement of motherboard; computer delivered to S 
for repair 
 9 November 2012 computer available for collection;  
over 4 weeks to repair because unable to source parts 
 
 
6 
Case study  
          
Contract A: supply of computer: (guarantees in 
relation to goods apply)  
Contract B: supply of extended warranty by S: 
(guarantees in relation to services apply) 
What are S’s obligations under contract of sale?                
What are S’s obligations under extended warranty?                
7 
Obligations under contract of sale 
S 54(1) imposes guarantee of acceptable quality  
Definition of acceptable quality in 3 parts 
First part s 54(2): specifies quality elements which 
must be satisfied: 
 fit for all purposes for which goods of that kind are 
commonly supplied 
 acceptable in appearance and finish 
 safe  
 durable  
 
8 
Obligations under contract of sale 
Second part s54(2):   
    goods must be such that a reasonable consumer 
fully acquainted with their “state and condition” 
(including any hidden defects) would regard them as 
acceptable: objective test 
 Test: reasonable expectations of consumers  
 
 
 
 
9 
Obligations under contract of sale 
Third part s 54(3): specifies relevant matters 
reasonable consumer shall have regard to in deciding 
whether goods acceptable in terms of the quality 
aspects in first part of definition: 
 Nature 
 Price 
 Statements on packaging or labels 
 Representations by supplier or manufacturer 
 Other relevant circumstances 
 
10 
Obligations under contract of sale 
   Applying  reasonable consumer test as regards 
durability: 
 Nature: includes type and age; would expect 
refrigerator to last longer than toaster 
 Price: would expect expensive toaster to last longer 
than cheap toaster 
 Statements on packaging and labels:          
 Representations: Miele TV advertisements ovens and 
vacuum cleaners : “built to last for 20 years” 
11 
Obligations under contract of sale 
ACL, s 54(6): abnormal use 
Goods do not fail to be of acceptable quality if: 
 consumer causes them to become of unacceptable 
quality; or 
 consumer fails to take adequate steps to prevent them 
becoming of unacceptable quality; and 
 they are damaged by abnormal use 
 
12 
Obligations under contract of sale 
Summary:  
 “durability” aspect of acceptable quality will frequently 
be problematic 
 involves a qualitative analysis of the “reasonable 
expectations” of the ordinary useful life of goods in 
question 
 Not an absolute guarantee; doesn’t cover failure arising 
from normal wear and tear, or accidental damage  
 Covers defects present in goods at time of supply 
(including latent defects) 
13 
Obligations under contract of sale 
Laptop computer:  
 failure to comply with guarantee of acceptable quality: 
reasonable consumer would not expect a fault to 
develop after 1 yr and 6 months 
  Remedy: ACL, s 259 (2) “...if the failure to comply can 
be remedied and is not a major failure the consumer 
may require the supplier to remedy  the failure 
within a reasonable time” 
 ACL, s 260: major failure: (a)goods would not have 
been acquired by a reasonable consumer; (e) goods 
unsafe 
 
 
14 
Obligations under contract of sale 
 ACL, s 259 (2): C must give S opportunity to repair; 
must be repaired within a reasonable time 
 Computer repaired in just over 5 weeks; probably 
within a reasonable time;  
 C has no cause of action under contract of sale 
 
 
15 
Obligations under extended warranty 
   Extended warranties must satisfy guarantees in 
relation to services: 
 ACL, s 60: rendered with due care and skill 
 ACL, s 61: fit for any particular purpose which the 
consumer makes known either expressly or by 
implication 
 ACL, s 62: service will be rendered within a 
reasonable time where no time specified 
16 
Obligations under extended warranty 
Was extended warranty fit for purpose? 
Purpose of extended warranty: to provide consumer with 
additional protection that enhances ACL 
guarantees  in relation to goods 
   Consumer would expect higher level service than 
merely complying with guarantee of acceptable 
quality; 5 weeks too long 
    
17 
Obligations under extended warranty 
 Remedy: ACL, s 267 (2) “...if the failure to comply can be 
remedied and is not a major failure the consumer may 
require the supplier to remedy  the failure within a 
reasonable time”  
 Was it major? ACL, s268(a) would  not have been acquired 
by a reasonable consumer...(b) substantially unfit for 
normal purpose ;  
 Cannot be remedied; reasonable time expired.  
ACL, s 267(3): terminate warranty contract; full refund (s300) 
ACL, s267(4): recover reasonably foreseeable loss or damage 
 
18 
Extended warranties: type 2 liability 
false or misleading representations 
ACL, s 29 (1)(n): 
    “A person ...must not make a false or misleading 
representation concerning a requirement to pay for a 
contractual right that is wholly or partly equivalent 
to any condition, warranty, guarantee, right or 
remedy (including a guarantee under Div 1 of Pt 3-2)” 
ACL, s151 (1)(n): creates criminal offence of strict 
liability in relation to same conduct covered by s 
29(1)(n) 
19 
Extended warranties: type 2 liability 
Case study: Consumer buys plasma television for $6,00o 
Supplier of extended warranty tells consumer:  
    “For peace of mind you should  buy an extended 
warranty. For only $300 it will cover the cost of 
repairs for any pre-existing hidden defects  that 
may occur within the next 3 years”. 
Reasonable consumer would expect new plasma TV 
costing $6,000 to be free of defects for more than 3 yrs 
Wholly equivalent to guarantee of acceptable 
quality: breach of ACL, s 29(1)(n) 
 20 
Extended warranties: type 2 liability 
 
Troublesome words: “wholly or partly”: no scope for any 
overlap with guarantee of acceptable quality ? 
To escape liability extended warranty must provide 
additional benefits  to those available under 
guarantee of acceptable quality 
    e.g., repairs for accidental damage and normal wear 
and tear; not pre-existing defects at time of supply 
 
21 
Extended warranties: type 2 liability 
Case study: motor vehicle extended warranty: 
  “In the event of a break down resulting from a 
mechanical defect, we will provide you with an 
equivalent replacement vehicle for up to one week while 
your vehicle is being repaired” 
 Is this “wholly or partly” equivalent to a right or 
remedy available for failure  to comply with the 
guarantee of acceptable quality? 
 ACL, s 259(4): reasonably foreseeable loss would be 
the cost of hiring a replacement vehicle while repairs 
being performed 
22 
Extended warranties: type 2 liability 
 ACL, s 29 (1)(m): 
    “A person ...must not make a false or misleading 
representation concerning the existence, exclusion 
or effect of any condition, warranty, guarantee, right 
or remedy (including a guarantee under Div 1 of Pt 3-
2)” 
ACL, s151 (1)(m): creates criminal offence of strict 
liability in relation to same conduct covered by s 
29(1)(m) 
 
 
23 
Extended warranties: type 2 liability 
   Case study: After 1 yr, latent defect in computer 
manifests itself: 
 Outside manufacturer’s express warranty (1 year) 
 Consumer returns to retail supplier:  
   “You have no right to repair free of cost or any other 
remedy” 
 Failure to comply with ACL guarantee of acceptable quality: 
durability; reasonable consumer would expect computer to 
remain free of defects for more than 12 mths; consumer 
entitled to have computer repaired free of cost 
 breach of ACL, s 29(1)(m) 
24 
Extended warranties: type 2 liability 
 ACCC has instituted litigation against Hewlett-
Packard Australia Pty Ltd (HP) for making false 
representations to retailers that HP was not liable to 
indemnify them if they provided consumers with a 
refund or replacement without HP’s prior 
authorisation 
25 
Extended warranties: type 2 liability 
 Manufacturer must hold supplier harmless in relation 
to a failure to comply with a consumer guarantee 
 ACL, s274(1): “A manufacturer of goods is liable to 
indemnify a person (the supplier) who supplies goods 
to a consumer if the supplier is liable to pay damages 
...to the consumer; and the manufacturer is or would be 
liable to pay damages to the consumer for the same 
loss or damage” 
 Breach of ACL s 18(1); s 29(1)(m)? 
 
26 
Extended warranties: type 2 liability 
S 29(1)(m):  
ACCC two infringement notices 2x $6,600= $13,200 
against Patterson Cheney newspaper advertisements  
“free extended lifetime mechanical warranty” for new 
and used vehicles; but only operated until vehicle had 
reached 175,000 kms 
ACCC v MSY Technology Pty Ltd (No 2) (2011) 279 ALR 
609: $ 203,000 penalty imposed for breach of TPA, ss 
52 and 53(g) 
 
27 
Extended warranties: type 2 liability 
Perram J: 
  “In so far as general deterrence is concerned, the 
breaches which occurred were... of a serious 
kind....misrepresenting to consumers  what their 
warranty rights are is an unacceptable form of 
commercial conduct and illegal. It is appropriate, 
therefore, to encourage retailers not to give consumers 
the impression that their statutory rights are curtailed 
or non-existent or that warranties can only be obtained 
through payment”. 
 
28 
Extended warranties: type  2 liability 
Public enforcement: ACCC and State and Territory 
regulators 
Breach of s 29: liability (civil) 
S 224: civil pecuniary penalties up to: $1.1 m for body 
corporate; $220,000 for other persons and a range 
of other powers including substantiation notices, 
infringement notices; orders disqualifying a person 
from managing corporations 
Breach of s 151: liability (criminal) 
    up to $1.1 m for body corporate; $220,000 for other 
persons 
 
29 
Extended warranties: type 3 liability 
“warranty against defects” 
ACL, s 102(3): “a representation communicated to a 
consumer in connection with the supply of goods or 
services, at or about the time of supply, to the effect 
that a person will ...repair or replace the goods... If 
the goods are defective, and includes any document 
by which such a representation is evidenced” 
30 
Extended warranties: type 3 liability 
 ACL , s 102(1): regulations may prescribe requirements 
relating to form and content of warranties against 
defects 
Sub reg 90(1):  
 must be in a document that is transparent ie 
expressed in reasonably plain language; 
 must concisely state what person who gives the 
warranty must do to honour the warranty; 
 must concisely state what consumer must do to claim 
on the warranty; 
31 
Extended warranties: type 3 liability 
Subreg 90(1):  
 must include statement prescribed in subreg 90(2); 
 must prominently state name, business address contact 
details of person who gives warranty; 
 must state the period of warranty; 
 must set out procedure for consumer to claim the 
warranty; 
 must state who will bear the expense of claiming the 
warranty ; 
 must state the benefits are in addition to other rights and 
remedies available to consumer 
32 
Extended warranties: type 3 liability 
Subreg 90(2): mandatory text: 
   “Our goods come with guarantees that cannot be 
excluded under the Australian Consumer Law. You are 
entitled to a replacement or refund for a major failure 
and for compensation for any other reasonably 
foreseeable loss or damage. You are also entitled to 
have the goods repaired or replaced if the goods fail to 
be of acceptable quality and the failure does not 
amount to a major failure”. 
 
33 
Extended warranties: type 3 liability 
 Mandatory text will require appropriate modification 
if supplier of extended warranty is not supplier of 
underlying goods which are the subject of the 
extended warranty 
 ACL Regulator’s Guide:  
   “Businesses are free to include extra information in a 
warranty against defects t explain how the consumer 
rights in the ACL apply. However, businesses must take 
care to ensure any extra information they include in 
their warranty does not limit or negate the mandatory 
text”. 
34 
Extended warranties: type 3 liability 
 ACL, s 102(2):  a person must not give  to the consumer  
a document that evidences a warranty against 
defects that does not comply with the requirements 
prescribed by Reg 90 (1) and (2).  
Max pecuniary penalty $50,000 for body corporate and 
$10,000 for an individual 
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Conclusion 
Some areas clouded in uncertainty: 
 ACL, s54(1) guarantee of acceptable quality: 
“durability” involves a qualitative analysis of the 
“reasonable expectations” of the ordinary useful life of 
goods in question 
  ACL, s 260: who determines whether a failure is 
major? Not stated 
    S260(e) major failure if goods are "unsafe”; not defined 
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Conclusion 
 ACL, s 29 (1)(n): 
    “A person ...must not make a false or misleading 
representation concerning a requirement to pay for a 
contractual right that is wholly or partly equivalent to 
guarantee... 
 ACL, s 102(3): does an extended warranty fall within 
definition of “warranty against defects”? 
  Is it appropriate to impose criminal sanctions and civil 
penalty provisions on suppliers of extended warranties 
where the law is “unknowable”? 
 Err on the side of caution 
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